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Applicant requests review of the final rejection in the above-identified application. No amendments are being filed 
with this request. 



This request is being filed with a notice of appeal. 



The review is requested for the reason(s) stated on the attached sheet(s). 
Note: No more than five (5) pages may be provided. 



I am the 
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) Reg. 37,055 

PRE -APPEAL BRIEF REQUEST FOR REVIEW 

Hon. Commissioner of Patents and Trademarks 
Sir: 

In response to the Office Action mailed March 8, 2007, please 
consider the following in appeal of the dismissal decision and the 
basis thereof: 

The petition to review the above-identified application was 
dismissed because the reply, it is asserted, was not an amendment 
that prima facie places the application in condition for allowance. 

It is respectfully suggested that the corrected reply that was 
submitted with the petition to revive on July 11 th , 2006 was not 
either the reply that was considered in making a determination 
regarding the petition to revive and that a determination of the 



completeness of the reply that was filed with the petition to revive 
was improperly made because it raised new grounds that the applicant 
was previously not made aware of and therefore could not have 
possibly corrected. 

This belief is based, in part, on the fact that certain of the 
reasons cited in the dismissal of the petition to revive are 
identical to those that were cited in a Notice of Non-Compliant 
Amendment that was mailed on April 3, 2006 with the exception of the 
comments appertaining to claim 21. Claim 21 is discus.sed 
hereinbelow. However, these defects had been corrected in the reply 
that was filed on July 11, 2006. The Notice of Non-Compliant 
Amendment was the Office's response to an "Amendment After Final" 
that was mailed on 12-23-2006. The defects in the Amendment After 
Final that was mailed on 12-23-2006 were corrected in the reply 
(i.e., a "Corrected Amendment After Final") that was submitted on 
July 11 th , 2006 along with the petition to revive and therefore 
cannot possibly be proper basis for the dismissal of the petition to 
revive . 

As relevant background information, a death in the immediate 
family on April 30, 2006 (a copy of the death certificate for Manuel 
Petrakis, father of my wife Stella Petrakis-Rinne, is enclosed) and 
the effects thereof resulted in a delay in the mailing of the 
response (i.e., the reply) to the Notice of Non-Compliant Amendment. 



This delay occurred because I am a solo practitioner and because his 
death had significant impact on the surviving family. Consequently, 
the response to the notice of Non-Compliant Amendment was made at 
the first available opportunity, and was mailed on July 11, 2006. 
This response included a "Corrected Amendment After Final", a one- 
page letter of transmittal, a petition for revival of an application 
for patent abandoned unintentionally, and the required fee of 
$750.00. 

Specifically, the continuation of 4(e) that was provided with 
the dismissal states, "Other: Claims 11-12, and 14, "(previously 
amended) " should be changed to — (previously presented) — and claim 
21, "(re-presented)" should be changed to -(previously presented) — 
for clarification." These are believed to have been corrected in the 
corrected amendment after final that was mailed along with the 
petition to revive on July 11, 2006. Therefore, this cannot be 
proper basis for dismissal if they were in fact corrected by the 
reply that accompanied the petition. At the very least it provides 
confusion and makes a proper response at this time by the applicant 
impossible to accomplish. 

An additional reason was also cited in the dismissal sent March 
8, 2007 regarding claim 21 that asserted that applicant failed to 
show marked up changes for claim 21 when it changed from a method 
claim to an apparatus claim using underline, bracket, or 



strikethrough. This is believed to also be an incorrect basis for 
the dismissal. This is because the Office Action that was mailed on 
April 30, 2006 (i.e., The Notice of Non-Compliant Amendment) failed 
to make mention that any changes to claim 21 were required or were a 
basis of non-compliance. Accordingly, the applicant would certainly 
well-believe that the only required changes necessary to bring the 
Amendment After Final into condition of allowance were those that 
were specified in the notice of non-compliant amendment; 
specifically the changes to the claim identifiers. 

Accordingly, the reply that was submitted on July 11, 2006 
along with the petition for revival can only rightly be evaluated 
for compliance based on the content of the notice of non-compliant 
amendment that was mailed on April 30, 2007. It is improper to add 
new grounds at this time and then penalize the applicant for not 
having foresight to somehow anticipate and correct them. The 
applicant had no notice whatsoever provided by the USPTO to include 
marked up changes for claim 21 or that such changes to claim 21 were 
required to bring the Amendment After Final into compliance. This 
request was not part of the original requirement to bring the 
amendment after final into compliance. Therefore, it could not 
possibly be included as part of the reply that was a bona fide 
effort to correct the defects that were cited in the Notice of Non- 
Compliant Amendment. 



Upon the Examiner's later (subsequent) review and determination 
that further changes to claim 21 were required to the Amendment 
After Final, these changes should have been communicated to the 
applicant by way of a second Notice of Non-Compliant Amendment. In 
other words, it is respectfully suggested and requested that the 
petition for revival should have been allowed as proper and that a 
subsequent office action should be mailed to the applicant regarding 
the newly found grounds of non-compliance for claim 21. Otherwise, 
the applicant is being penalized for making a bona fide effort 
complying with all of the stated requirements of an Office Action 
(i.e., the notice of non-compliant amendment) and subsequent to his 
compliance, not being granted a resumption of the normal course of 
prosecution . 

Please grant the petition to revive the application. 
Respectfully submitted: 



Risto A. Rinne, Jr. 
Reg. No. 37,055 

2173 East Francisco Blvd. Suite E 
San Rafael, CA 94901 
Telephone 415 457-6933 
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